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Vice Chairman Amador issues a dissenting opinion.

OPINION AND QRDER

This case 1is before the Board upon the appellant’s
petition for review and the agency’s petition for review of
the October 25, 1990 initial decision that found that the
appellant’s separation c¢ould not be sustained. For the
reasons discussed below, the Board DENIES thé appellant’s
petition for failure to meet the criteria for review set forth
at 5 C.F.R. § 1201.115. The Board GRANTS the agency’s

petition for review urder 5 C.F.R. § 1201.115(c) (2}, REVEELSES



the initial decision, and DISMISSES the petition for appeal
for lack of jurisdiction.

BACKGROQUND

Until his résignation effective June 216, 1987, the
appellant was employed as Chief of the Internal Revenue
Service’s Enforcement Division in Buffalo, S~New York. on
May 16, 1990, the appellant filed with the Roard’s New York
Regional Office a petition for appeal in which he alleged that
his resignation was involuntary. In a July 3, 1990 initial
decision, the administrative judge, pursuant to the parties’
stipulation, dismissed the appeal without prejudice subject to
the appellant’s refiling of his appeal within 30 days of the
date of the initial decision. See Initial Decision at 1 n.l,
32; Goodwin v. Department of the Treasury, MSPB Docket
No. NY0752%010327 (Initial Decision, July 3, 1990).

The appellant refiled his petition for appeal on July 26,
1990, See Appeal File, Tab 1. In his petition for appeal and
supporting submissions, the appellant challenged the validity

of his resignation. He contended, inter alia,1 that the

1 Because he found that the appellant’s resignation was
involuntary based on other grounds, the administrative judge
declined to address the appellant’s contentions that the
agency improperly refused to allcw him to withdraw his
resignation before its effective date, and that the
resignation was invalid because it was conditional. See
Initial Decision at 30 n.S8. The appellant has not pursued
these contentions on review,.

We find that the appellant’s resignation was not
involuntary because of the agency’s refusal to permit him to
withdraw it before its eifective date and that the resignation
was not conditional., The record indicates that the agency
filled the appellant’s position on March 2, 1987, prior to his



agency breached the terms of the parties’ oral agreement that
the appellant would resign from his position in exchange for a
#clean personnel record,” by disclosing to another employee
under investigation and to the agency’s Director of Practice
(DOP), to whom the appellant had subsequently applied for
eirollment to practice before the IRS, that the 2ppellant had
resigned under cloud of an investigation into certain acts of
misconduct he had allegedly committed. The appellant also
contended that good cause existed for the untimely filing of
his petition for appeal becauss the agency failed to notify
him of his right to appeal to the Board from the alleged
involuntary resignation. See¢ Initial Decision at 4-5.

The administrative Jjuwdge found that the parties had
entered into an oral agreement. He reviewed the terms of the

agreement for the limited purpose of determining whether the

June 4, 1987 request for withdrawal. See, e.g., Appeal File,
Tab 6, Subtabs 1, 4M, and Tab 10, Subtaps C, D. Thus, the
agency acted properly in refusing the appellant’s request to
withdraw his resignation. See 5 C.F.R. § 715.202(b);
Einstein v. Department of the Army, 26 M.S.P.R. 404, 407-08
& n.l1 (1985); see also Greene v. Department of Health and
Human Services, 48 M.S.P.R 161, 165-66 (1991). Because the
appellant’s resignation was not involuntary based on the
agency’s refusal to allow him to withdraw it, the Board lacks
jurisdiction over the appellant’s appeal on this ground. See
Einstein, 26 M.S.P.R. at 407-08 & n.l. We further find that
the appellant’s resignation was not conditional and, thus,
invalid under agency regulation IRM (Internal Revenue Manual)
0715.4(3), which provides that a resignation based on an
employee’s statement of conditions is unacceptable. See
Appeal File, Tab 34. Rather, the appellant’s resignation
states that he resigned “unconditionally and irrevocably upon
terminatien of [his] accrued sick leave but no later than
July 1, 1987.” See id., Tab 6, Sub 4N. Therefore, the
appe_.lant’s resignation was also not involuntary and within
the Board’s jurisdiction based on this contention.



Board had jurisdiction over the appeal because of any agency
action that rendered the resignation involuntary.? The
administrative judge found, inter alia, that, in January 1987,
the parties entered into an oral agreement that provided that:
(1) The appellant would resign after exhausting his
accumulated sick leave: {2) the agency would provide him with
a “clean personnel record”; (3) vities would agree on a
letter of reference from IRS Dis. :t Director Gary Matthews;
and (4) the agency wculd publish in its local employee
newspaper ‘the appellant’s stated reason for resigning.
Initial Decision at 24-25.

Contrary to the appellant’s contention, the
administrative judge found that the agency ¢id not agree to
destroy the investigative file in the appeilant’s case, In
this regard, the administrative judge relied on testimony that
the agency needed the investigative file in connectinn with a
demotion action inveolving another enployee who was allawjodly
involved in the same misconduct as the appellant. Zd. at
25-26. Nevertheless, the administrative judge fourd that *‘he
agency breached the tarms of the parties’ oral agreement
because Mr. Matthews sent to the DOP a memorandum "strongly”
recommending against granting the appellant’s‘application for

enrollment to practice before the IRS based on the

2 The Board has held that it lacks the authority to enforce
the terms of a settlement agresment that was not submitted
inte the record for erforcement purposes in a matter over
which the Board has juxisdiction. See Gajther v. Department
of Justice, 44 M.S.V.R. 221, 223 (1990); Danelishen v. United
States Postal Service, 4@ M.S8.P.R. 376, 3179-80 (1990).



investigation, which Mr. Matthews stated would likely have
resulted in an adverse action against the appellant had he not
resigned. Id. at 26-27. The administrative judge concluded
that the agency obtained the appellant’s resignation through
deception because it had agreed that, in exchange for the
resignation, it would provide the appellant with a <c¢lean
record, which the administrative 3judge found reguired the
appellant‘s personnel records to reflect that he resigned for
personal reasons without reference to pending charges of
misconduct. The administrative judge determined that, even if
Mr. Matthews honestly believed that providing a clean record
te the appellant did not preclude him from making the
statement in his memorandum, the agency’s promise to provide
the appellant with a c¢lean record was a misrepresentation
because the agency withheld material information from the
appellant by not revealing to him that it could disclose the
circumstances of his resignation. Id. at 29-30. Thus, the
administrative judge  determined that the Board had
jurisdiction over the appeal. Id. at 30.

ThHe administrative judge then waived the time limit for
filing the petition for appeal. He found that there was good
cause for the untimeliness under Shiflett v, United States
Postal Service, 839 F.2d 669, 674 (Fed. Cir. 1988), as well as
under Ricecl v. Veterans Administration, 40 M.S.P.R. 113, 116
{1989), and other Board decisions, because the agency failed
to inform the appellant of his right of appeal to the Board

after the appellant placed it on notice, as early as



March 1987, and also on subsequent occasions, that he
considered his resignation to be invalid. 1Initial Decision at
34-35, The administrative Jjudge did not sustain the
appellant’s resignation. Id. at 35-36.

The appellant has filed a “limited” petition for review
of the initial decision.? The agency has also filed a
petition for review,4 contending, inter alia, that the
administrative judge earred by exceeding his authority in
medifying the terms of the parties’ oral agreement. The

appellant has responded to the agency’s petition for review.®

3 The appelliant’s petition for review does not challenge any
of the administrative judge’s findings of 1law or fact.
Rather, it merely points out certain typographical errors in
the initial decision, i.e., *that the administrative Jjudge
stated that “the appeali,” rather than the agency action was
*reversed,” and that, on page 29 of the initial decision, the
administrative judge used the word “representation’” rather
than “resignation.” A review of these errors shows that they
are merely technical and do not constitute a basis for
granting the appellant’s petition for review. See 5 C.F.R.
§ 1201.115(c).

4 fThe agency asserts that it has not afforded the appellant
interim relief because his resignation became effective on
June 16, 1987 (prior to the July 9, 1989 efifective date of the
Whistleblower Protection act (WPA) of 1989, that provides for
interim relief). See 5 C.F.R. § 1201.115(b). The appellant
has not asserted his entitiement to interim relief, and we
agree that he is not entitled to such relief under the WPA.

3  In December 5, 1990 notices, the Board informed the parties
that the record would close when the time for filing responses
to the petitions for review, or cross petitions for review,
had passed, and that additional submissions would not be
considered absent a showing that they were based on new and
material evidence that was not available before the record
closed. See Petition for Review (PFR) File, Tab 3. In a
December 28, 1990 letter to the Board, the agency requested an
extension of time to January 7, 1991, within which to reply to
the appellant’s response to its petition for review. Id. at
Tab 5. It filed its reply on January 4, 1991. Id. at Tab 7.
By letter dated December 31, 1990, the appellant requested



ANALYSIS

The Board lacks jurigdiction over the appreal because _the
appellant has not shown that his resignation wag involuntary.
A settlement agreement is a contract, and, in construing
it, the Becard must first examine the agreement itself to
determine the parties’ intent. The Board cannot unilaterally
modify the material terms of a settlement agreement. Harrison
v. Veterans Administratiocn, 44 M.S5.P.R. 594, 599 {1990); see
also Putnam v. pDepartment of Housing ard Urban Development,
44 M.S.P.R. 533, 535 (1990). Furthermore, a resignation,
predicated on an agency promise that it actually did not
intend to fulfill, is involuntary, and the Eoard has
jurisdiction over it. See Wobschall v. Department of the Air

Force, 43 M.S.P.R. 521, 323, aff’/d, 918 Fr.2d 187 (Fed. Cir.

that the Board deny the agency’s reguest. Id. at Tab &§. The
appellant subsequently moved to strike the agency’s reply and
requested sanctions against the agency in the form of
$1,000.00 in attorney fees. Id. at Takb 8. The agency
responded to the appellant’s motion for sanctions, contending
that its submission of the reply to the appellant’s response
did not violate Board regulations and that there is no basis
on which to grant the sanctions requested by the appellant.
Id. at Tab 10.

We DENY the agency’s request to reply to the appellant’s
response to its petition for review. Becausa the agency filed
its December 28, 1990 and January 4, 1991 submissions after
the deadline set forth in the Board’s December 5, 1990 notice,
it was required to show that its submissions were based on new
and material evidence that was not available when the record
closed. See 5 C.F.R. § 1201.114(i): PFR File, Tab 3. We
find that the agency has not made this showing inasmuch as a
review of the agency’s submissions indicates that they merely
expand on previous arguments. Therefore, we will not consider
then.

As to the appellant’s reguest for sanctions in the form
of attorney fees, we DENY this reguest in view of our finding
tha* the Board lacks jurisdiction over the appeal.



1990) (Table); Danelishen v. United States Postal Service,
43 M.S.P.R. 376, 280 (1990). We find, however, that the Board
lacks jurisdiction over the instant appeal because the
appellant has failed to show that the agency intended not to
fulfill or breached the terms of the settlement agreenment,
thereby making his resignation involuntary.

The agency contends that, in agreeing that the appellant
would resign with a "clean personnel record,® or 2 Yclean
record," +the agency meant that the appellant’s official
personnel file would not reflect that he resigned pendirg
charges of misconduct. Petition for Review (PFR) at &~9, PFR
File, Tab 2. The agency érgues that the administrative Jjudge
erred by interpreting that term of the agreement to mean that
the agency was precluded from ever disclosing the
circumstances surrounding the appellant’s resignation, even.
within the agency. It contends that the administrative
judge’s interpretation is inconsistent with his findings that
the partiegs’ agreement did not require destruction of the
investigative file and that the agency’s release of the
investigative file to the other employee involved in the same
alleged misconduct did not violate the settlement agreenent.
Id. at i2-13.

We agree with the administrative judge’s finding that the
agency did not breach the terms of the settlement agreement
when it releaced information regarding the investigation to
the other employee who wae allegedly Iinvolved with the
appellant in the misconduct being investigated. The employee



would have already been aware of the circumstances surrounding
the appellant’s resignation. Furthermore, kecause the agency
was involved in a demotion action against that employee based
on the same investigation, both the agency and the employee
would have required access to the investigative file.

As to the alleged breach of the settlement agreement by
Mr. Matthews, the agency contends that the appellant did not
agsert in his prehearing submissions that Mr. Hatthews
improperly disclosed in his memorandum to ‘the DOP the
circumstances of his resignation and that, rather, he
contended that the agency breached the parties’ agreement by
disclosing the investigative file to the other employee
concerned and to the DOP. The administrative judge found that
the appellant raised the issue of Mr. Matthews’ memorandum in
his pleadings and at the hearing. See Initial PDecision at.
27~28. Qur review of the record indicates that, while the
appellant did not specifically raise the issue of
Mr. Matthews’s memorandum in his pleadings and prehearing
submissions, he alleged, in a June 20, 1990 prehearing .
submission, that the agency breached the settlement agreement
"by allowing Mr. Matthews to give not only negative, but, in
fact, slanderous opiniens about the appellant to other parties
in the Internal Revenua Service." See MSPB Docket
No. NY07529010327, Appeal File, Tab 10.

We find, however, thet the appellant has failed to show
that the agency breached the terms of the settlement agreement

based on Mr. Matthews’s statements. Mr. Matthews’s statements
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to the DOP were not based on the appellant’s personnel record
but, rather, were bkased on his own mnemory. We note that
Mr. Matthews was directly inveoived with the settlement
negotiations and perhaps should have been more cautious in
disclosing information regarding the appellant’s employment,
We also note, however, that the other employee who was
allegedly involved with the appellant irn the misconduct knew
the allegaticons of misconduct against the appellant and could
have shared the information with anyone. Likewise, anyone
having access to the investigative file could have disclosed
the information. There is no indication that the .parties
agreed to terms to avoid such disclosure, e.g., that a
specific person, identified by name or title, was designated
to handle all employment inquiries regarding the appellant, or
that only precise agreed-upon language would bz used in
responding to recuests for such inguiries. See, e.g., Miller
v. Department of Healith and Human Services, 41 HM.8.P.R. 335,
386~-88, 391-92 (1989). A mere reference to a "clean personnel
record” does not require an agency ¥“to guarantee non-
disclosure in any form.” Fuller v. United States Postal
Service, 45 M.85.P.R. 611, 614 (19%20).

Under these circumstances, the agency could not have
prevented an intra-agency disclosure even if it had wanted to
do so0. Toe adeguately advise someone that he is not to
disclose certain information, that individval must be made
aware of the information that is not te be disclosed. See

Miller, 41 M.S.P.R. at 346-g8, 391-92. Becauge, in the
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instant appeal, Mr. Matthews was not apprised of the specific
information he was not to discleose, his statements to the DOP
did not constitute an agency breach of the settlement
agreenent.

Accordingly, the Board lacks Jjurisdiction over this
appeal.

ORDER

This is the Board’s final order in this appeal. 5 C.F.R.

§ 1201.113(c).
NOTICE TO APPELLANT

You have the right to reguest the United States Court of
Appeals for the Federal Circuit to review the Beard’s final
decision in your appeal if the court has jurisdiction. Ses
% U.5.C. § 7703(a)(1). You must submit your reqguest to the
court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court wmust receive your regquest for review no later than
30 calendar days after receipt of this order by your

representative, if you have one, or receipt by ycu personally,

whichever receipt occurs first. See 5§ U.S.C. § 77G63(b) (i}).

A

ROX ayl

FOR THE BOARD: , v 7
ARObert E. T or

Clerk of the Board
Washington, D.C.
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I would finu that the appellant’s resignation was
inveluntary because the settlement agreement was invalid,
having been obtained through the agency’s deception. Assuming
arguendo, hcwever, that the parties entered into a wvalid
settlement agreement, I would find in the alternative that the
appellant’s resignation was involuntary because the agency
kreached a material term of that agreenent.

The Board has held that it may examine the circumstances
surrcunding a settlement agreement, not entered into the
record, when considering whether the appellant’s resignation
was involuntary. See, e.g., DbDanelishen v. United States
Postal Service, 43 M.S5.P.R. 376, 380 (19%0). A resignation
need not be coerced to be involuntary; it is also involuntary
if it is obtained by agency misinformation or deception. The
touchstone is whether the employee made an informed choice.
See Covington v. Department of Hezalth & Human Services, 750
F.2d 937, 942 (Fed. Cir. 1984). There is no requirement that
an employee be deceived intentionally about his employment
options, it bkeing sufficient that the employee shows that a
reasonable person would have been misled by the agency’s
statements. Id., citing Scharf v, Department of the Air
Force, 710 F.2d 1572 (Fed. Cir. 1983).

The terms of the oral settlement agreement provided that

the appellant would resign effective June 16, 1987, after



exhausting his accriued sick leave; the agency, in turn, would
furnish the appellant with a “clean record” and a positive
letter of reference from Mr. Matthews, the Buffalo District
Director for the Internal Revenue Service, and it would permit
the appellant to publish in the local employee newspaper his
stated reasons for resigning. When cne considers these terms,
it is clear that the parties intended to give the appellant a
clean record, pregerving his professional reputation, in order
to facilitate his djob search by providing favorable
information regarding his employment with the agency. See,
e.g., Miller v. Department of fiealth and Human Services, 41
M.S.P.R. 385, 391 (198%). I would find that the parties
reasonably understood that the intent of the oral settlement
agreement was to preciude disclosure of the circumstances
leading to the appellant’s resignation and to facilitate his
ability to obtain other employment.

The agency clains, however, that the scope of the
settlement agreement was limited by regulatory requirements,
specifically 31 C¢.F.R. § 0.735.55. The agency contends that
the regulation obligated the appellant’s former supervisor to
disclose all facts concerning the appellant’s resignation to
its Director of Practice (DOP} after the appellant had applied
to practice before him. See Agency’s Petition for Revisw
(PFR) at 15-17; IAF, Tab 27. The agency also maintains that
the appellant was aware of the limited scope of the agreement,

i.e., that the plain meaning of a ¥clean record” did not



enconpass any information disclosed to agency officials. PFR

at 13-14.

I would disagree. There is no evwid- ze that the
appellant was aware of the agency’s alleges: :( -° of authority
to comply with the settlement agreement -+ -esponse to an

intra-agency ingquiry or of the agency’s professed belief that
the agreement did not apply te such inquivies. Assuming
arguendo that its regulations required the agency to inform
the DOP of the circumstances behind the appellant’s
resignation, I would find that +the agency deceived the
appellant when it entered into the settlement agreement
because it did not inform the appellant of this limitation.

It is well settled, of course, that a settlement
agreement is a contract which may be invalidated by evidence
of coercion, wrongful conduct, fraud, misrepresentation, or
mutual mistake in arriving at the agreement. See, e.¢., Moran
v. Veterans Administration, 43 M.S.P.R. 547, 552 (1990);
Hightower v. Departuunt of Trasnportation, 3% M.S.P.R. 538,
541 (1989). The agency’s deception, even if unintentisnal,
thus rendered involuntary the appellant’s resignation which
was submitted in reliance upon the agency’s promise of a
#clean record.” See Covington, 750 F.2d at 942.

Even if we assume, however, that the settlement agreement
here was a valid contract, I would find that the appellant’s
resignation was involuntary hecause the agency did not honor
the terms of the settlement agreement. See Wobschall v.

Departmrnt of the Air Force, 43 ¥M.S.P.R. 521, 523-24 (199G).'



Thug, I find without merit the agency’s claim that it complied
with terms of the oral settlement agreement and gave the
appellant a ”ciean personnel record” when it merely gave the
appellant two clean personnel documents -- a form SF-50
stating that he had given no reason for his resignation and a
personal letter of recommendation signed by the Buffalo
Distriet Director. See Initial Appeal File (IAF), Tab 6,
Subtab 4H, 40. In fact, later that year, Mr. Matthews, in
response to the intra-agency inquiry from the DOP about the
appellant’s professional qualifications, did not conform to
the contents of the agreement but responded with a critical
memorandum in which he disclosed the circumstances behind the
appellant’s resignation. Since Mr. Matthews was a party to
the settlement negotiations and was the author of both the
letter of recommendation and the wmnemorandum, his was not an
unintentionai or inadvertent ovursight to the negotiated
terms. Not only did Mr. Matthews not conform to the contents
of the agreement but, as the administrative judge found, he
speculatad that the agency was likely to bring an adverse
action against the appellant. Initial Decision at 27. 1In so
speculating, I would £find that Mr. Matthews went beyond
providing accurate background informaticn and substituted his
persconal opinion. Thus, I would find thal the agency breached
the plain, unambiguous terms of the settlement agreement upon
which the appellant relied. See Miller, 41 M.S.P.R. at 391-

2. Since the appellant resiagned 1in reliance upon the



agency’s statements, his resignation is deemed involuntary.
See Scharf, 710 F.2d at 1574-75.

Having determined that the Board has jurisdiction over
this appeal, I would next find that the administrative judge
correctly applied the Federal Circuit’s decision in Shiflett
v. U.S. Postal Service, 839 F.2d 669, 670-74 (Fed. Cir. 1988),
when he concluded that the appellant had shown good cause for
his &elay and for waiver of the filing deadlines. initial
Decision at 33-36.

For the above reasons, I respectfully dissenc.

DFS 2 7 1991 Y ()ﬁ’”‘/—"b

(Date) Antonio C. Amador
Vice-Chairman




